A. INTRODUCTION
The practice of religious observance in state-funded Scottish schools is currently under review. In addition to providing religious education, in which pupils learn about the history and tenets of various faiths, state-funded school communities in Scotland are under an obligation to practise religious observance as part of the curriculum, whether that school is denominational or non-denominational.
1 Doubt about the compliance of this obligation with the human rights of children and parents has led to criticism by the UN Committee on the Rights of the Child and legal action by Humanist Society Scotland. 2 As a result, the Scottish Government is currently consulting on how the guidance on religious observance can be revised to address these concerns. 3 This note will outline the current law on religious observance, explain the issues which gave rise to the Government consultation and query whether the limited reforms likely to result go far enough to protect children's rights in this area.
B. THE LAW OF RELIGIOUS OBSERVANCE
The Education (Scotland) Act 1980 imposes various obligations on local authorities, acting in this context as "education authorities", in relation to the provision of state-funded schools.
Unlike elsewhere in the UK, the curriculum in Scottish schools is not regulated by statute.
However, section 8 of the 1980 Act specifies that:
(1) Whereas it has been the custom in the public schools of Scotland for religious observance to be practised…be it enacted that education authorities… shall be at liberty to continue the said custom;
(2) It shall not be lawful for an education authority…to discontinue religious observance…unless and until a resolution in favour of such discontinuance…has been approved by a majority of electors [for the education area].
These provisions apply to both denominational and non-denominational schools. Current Scottish Government guidance 4 on what is entailed by the practice of religious observance encourages schools to draw upon the "rich resources" of Scotland's Christian heritage, 5 but also notes that:
Many school communities contain pupils and staff from faiths other than Christianity or with no faith commitment, and this must be taken fully into account in supporting spiritual development. It is of central importance that all pupils and staff can participate with integrity in forms of religious observance without compromise to their personal faith (emphasis included in original).
6
The guidance recognises that a term such as "Time for Reflection" might be a more appropriate description of the activities carried out in fulfilment of the requirement of religious observance in some schools.
7
The 1980 Act provides parents with a right to withdraw their children from the practice of religious observance. 8 Children are not provided with any independent right to do so, not even to the limited extent available in England and Wales where sixth-form pupils can excuse themselves from the equivalent of religious observance, known as collective worship.
9
Both parents 10 and schools 11 have an obligation to take the child's views into account when making decisions which affect the child's life, but the obligation does not require that the child's views be followed, and particularly where the child's beliefs conflict with those of her parents, it is likely that the parents' views will prevail. Rights Act 1998 and the Scotland Act 1998, section 57. All individuals also have the right to an education, but this right includes specific provision for parents to have their children educated in accordance with the parents' religious beliefs. 13 Children further benefit from the rights contained within the United Nations Convention on the Rights of the Child, which has similar provision for the right to an education 14 and right to freedom of thought, conscience and religion. 15 In the UNCRC scheme, however, this latter freedom is explicitly subject to the right and responsibility of parents to direct the child in line with her evolving capabilities.
C. RELIGIOUS OBSERVANCE AND CHILDREN'S RIGHTS

16
Balancing parental rights and responsibilities towards a child with the child's gradually developing right to autonomy is a familiar problem within family law. The issue which arises here is that the balance may not be correctly struck in relation to participation in religious observance. Scots private law generally gives recognition to the fact that capacity evolves over the course of childhood. For example, the law does not say that a child of 15 years and 364 days has no capacity to enter a sale transaction, but on her 16 th birthday has full capacity to do so. Instead, the Age of Legal Capacity (Scotland) Act 1991 provides that a child may enter into "transactions of a kind commonly entered into by persons of his age and circumstances", 17 provided they are not unreasonable.
18 Accordingly, even a child of 6 or 7
could have capacity to buy chocolate with her pocket money; an older child could potentially download an app or buy clothes and so on, all depending on her particular circumstances. A similar "sliding-scale" approach to capacity is taken in relation to medical treatment, where a child has capacity to consent on her own behalf if, in the opinion of the treating practitioner, she is sufficiently mature to understand the nature and possible consequences of the procedure or treatment. 19 Although the position is not entirely clear, it seems in Scotland that a child with this level of maturity is equally entitled to refuse treatment, regardless of whether it is in her best interests to do so.
20
The gradual approach to recognition of the child's capacity taken in these areas of law is arguably at odds with the position on religious observance, where the child is reliant on her parents to exercise an opt-out if the practice conflicts with her beliefs regardless of her age and maturity. 21 The inconsistency in treatment gives rise to the question of whether the child's right to freedom of thought, conscience and religion is being contravened. 21 Once a pupil reaches the age of 16, they are free to stop attending school, but if they choose to remain registered as a pupil, they have no independent right to opt out of religious observance. 22 It is understood that the judicial review action has been sisted pending the outcome of the consultation.
D. CHANGES TO RELIGIOUS OBSERVANCE
Predicting the outcome of a consultation can only ever be a best guess, but given the background in this particular case, one obvious possibility is the introduction of an independent opt-out for pupils. This could be restricted to pupils of a specific age, as in England and Wales, or operate based on the sliding scale of maturity recognised in other areas of family law in Scotland. Whether either of these approaches will be favoured remains to be seen.
Regardless of the specifics, Government action to address criticisms by the UN Committee in relation to children's rights is always a welcome step. Unfortunately, however, it seems this step is only the first of several likely to be required to fully resolve the human rights issues raised by the religious observance requirement. Where children are withdrawn from observance, guidance makes clear that they must be provided with a worthwhile alternative activity.
28 Empirical research into the operation of such opt-outs in other jurisdictions has shown that, often, this requirement is difficult for schools to fulfil, particularly where resources in terms of staff and accommodation are already stretched. 29 The same problem was anecdotally identified here in a Scottish Parliament petition in 2013 urging the Government to make religious observance opt-in rather than opt-out. 30 The risk, in short, is that by providing an opt-out, the Government will simply replace one potentially human rights contravening problem with a different one. 
